- 


The T14 


AG JOURNAL 


THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 


WASHINGTON « D.C. 


Relocation of JAG Spaces 
Mr. David R. Spain 


Recovery of Taxes on Exported Articles 
CAPT Jerry R. Siefert, USN 


Impossibility as a Defense to Criminal Attempts 
Under the Uniform Code 
MAJOR Elvin R. Coon, Jr., USMC 


Larceny by Custodian—Failure to Account 
LCOL Alexander M. Hearn, USMC 


The U.S. Navy, Petroleum and National Defense 
CDR Raymond O. Kellam, USN 


Conflict of Interest: Prohibited Selling 
By Retired Regular Officers 
CDR William E. Neely, USN 


JAG Bulletin Board 





VOL. XVI, NO. 9 NOVEMBER-DECEMBER 1962 
{ P : ow bedese’ ty THE 
£198 


rey BEE SOES 











The JAG JOURNAL is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG JOURNAL is to 
acquaint naval personnel with matters related to the 
law and to bring to notice recent developments in this 
field. 

The JAG JOURNAL publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy, or the Judge Advocate General, or any other 
Agency or Department of Government. 

Invitations to submit articles are extended to al! per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 


compensation can be paid for articles accepted and 
published. 

The issuance of this publication approved by the 
Secretary of the Navy on 6 April 1961. 





REAR ADMIRAL WILLIAM C. Mott, USN 
Judge Advocate General of the Navy 





REAR ADMIRAL ROBERT D. Powers, JR., USN 
Deputy and Assistant 
Judge Advocate General of the Navy 





COMMANDER RICHARD E. Biair, USN 
Editor 





For sale by the Superintendent of Documents 
U.S. Government Printing Office, Washington 25, D.C. (Monthly). 
Price 15 cents (single copy). Subscription price $1.25 per year; 
50 cents additional for foreign mailing. 


— 





RELOCATION OF JAG SPACES 


MR. DAVID R. SPAIN* 


September was moving month in the Pen- 
tagon. 

After a massive relocation of EXOS and 
OPNAV components involving approximately 
51,000 square feet of office space, the Judge 
Advocate General of the Navy is in new quarters 
in Room 2E338. 

Required in order to consolidate Civil Defense 
and Defense Intelligence Agency staffs of the 
Office of the Secretary of Defense, the Pentagon 
space realignment has affected not only the Office 
of the Judge Advocate General, but the follow- 
ing Navy components: Office of Legislative 
Affairs ; Office of Information; Office of Analysis 
and Review; Office of the Comptroller; the Pro- 
gram Evaluation Center of the Office of the 
Chief of Naval Operations; and the office space 
programmed for the Assistant Secretary of the 
Navy (Financial Management). Units of the 


*Mr. Spain is Assistant for Administration in the immediate Office 
of the Judge Advocate General. A Specialist in Public Adminis- 
tration, he holds the BA and MA degrees from the University of 
Virginia. Prior to assuming the position of Assistant for Admin- 
istration in April 1962, Mr. Spain was with the Navy Publications 


and Printing Service in the Executive Office of the Secretary of the 
Navy. 
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Department of the Army, including Army JAG 
and the National Guard, were moved to permit 
the consolidation of all headquarters staff of the 
Navy JAG on the second deck of the Pentagon. 

The most formidable task involved in the move 
was the physical relocation from one end of the 
Pentagon to the other of approximately 35,000 
library books and 3,812 running feet of shelving 
comprising the JAG Law Library. 

The magnitude of the move becomes more 
evident with translation into a statistical meas- 
ure. To move the library required the disassem- 
bling of over 950 substantial steel parts, some 
of which had to be reassembled in the new area 
and braced by over-head beams. Although some 
stacks of these stock sections did not have to be 
totally disassembled, their size presented a con- 
siderable logistical problem. The adaptation of 
existing shelving to the new space and planning 
for adequate lighting posed additional problems 
in the reestablishment of the library. 

The new quarters afford a more functional 
alignment of offices and divisions on one level 
and the centralization of support services. 
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RECOVERY OF TAXES ON EXPORTED ARTICLES 


CAPT JERRY R. SIEFERT, USN* 


ARIOUS HEADLINES FOR more than a 

year have been reporting Department of 
Defense efforts to reduce overseas spending by 
Armed Forces personnel and to encourage pur- 
chase of merchandise made in the United States. 
A number of the restrictions intended to reduce 
gold outflow have been lifted, such as the ban on 
having dependents overseas, but there are still 
many others in force, including those on the 
purchase and sale of foreign merchandise by 
ships’ stores and exchanges, and against gov- 
ernment expense transportation of motor ve- 
hicles purchased in some foreign countries.‘ It 
can be anticipated that restrictions or controls 
of the above type will necessarily continue to 
be enforced in varying degrees until the United 
States has a more favorable balance of 
payments. 

Although everyone going overseas learns of 
the restrictions, relatively few Armed Forces 
personnel are familiar with a benefit that has 
been in our tax laws for many years and that 
should be an encouragement or inducement to 
“buy American” prior to leaving the United 
States. 

Under the tax laws of the United States, an 
excise tax is assessed on certain manufactured 
articles such as automobiles, refrigerators, 
appliances, radios, cameras, TV and phono- 
graph sets.2, The tax rate for most of the arti- 
cles mentioned is presently 10% of the manu- 
facturer’s sale price. For example, the present 
rate for automobiles, TV sets, sporting goods 
and equipment, air conditioners and cameras 
is 10%, but the rate for household type refrig- 
erators is 5%. Rates on some articles are 
scheduled for reduction.* The tax is collected 
from the manufacturer and is due, generally, 
when title to the article passes from the manu- 
facturer to the purchaser. Usually, the tax is 


*Captain Jerry R. Siefert, U.S. Navy, is presently serving as Head 
of the General Tax Branch, Civil Law Division, in the Office of the 
Judge Advocate General. A graduate of the University of Wis- 
consin Law School, where he was a member of the Wisconsin Law 
Review, Captain Siefert is a member of the Wisconsin bar, the U.S. 
Court of Military Appeals and the Supreme Court of the United 
States, and holds memberships in the American and Federal Bar As- 
sociations. Captain Siefert’s recent duty assignments, other than in 
the Office of the Judge Advocate General, were as Staff Legal Officer 
to Commander Cruiser Force, Atlantic Fleet, and as Staff Legal 
Officer to Commander Naval Forces, Philippines. During World 
War II, he served in various capacities as a line officer in the 
Pacific Area. 

1. AlNav 10 of March 1961 and AlNav 15 of May -™ 

2. Int. Rev. Code of 1954, §§ 4061-4226. 

3. Tax Rate Extension Act of 1962, P.L. 87-508, 76 ne 115 (1962). 
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included in the price the purchaser pays for 
the article and the burden is therefore passed 
on to the purchaser, even though the legal li- 
ability for the tax is imposed on the manufac- 
turer. 


When articles subject to the Federal Manu- 
facturer’s Excise Tax are sold by the manufac- 
turer for export and are duly exported, the 
Internal Revenue Code provides that those 
articles are exempt from the excise tax.‘ Pay- 
ment of the tax may be avoided or, if paid, 
recovered by following certain procedures. 

The Internal Revenue Service explains the 
situation as follows: 


If the purchaser can show the manufacturer that these 
conditions are met, the exemption may be applied 
at the time of sale and no tax included in the sales 
price. This may be accomplished by the purchaser or- 
dering the car delivered, by the manufacturer, to the 
foreign destination. In this instance, the manufac- 
turer must have in his possession at the time the title 
passes or at the time of shipment (whichever is 
earlier) a written order or contract of sale showing 
that the manufacturer is to ship the article to a for- 
eign destination. 

In some instances, however, the purchaser may wish 
to export the article himself. In such cases, the manu- 
facturer does not control the shipment and will not 
know that the article has been “duly exported,” there- 
fore, he must pay the tax and include it in the sales 
price. If it is found later that all the requirements 
are met, the manufacturer (who is the legal “tax- 
payer”) is entitled to a refund of the tax. If he 
receives the refund, and the tax was included in the 
sales price, he must pass the refund on to the pur- 
chaser of the article (unless the purchaser agrees 
otherwise). As a practical matter, however, the man- 
ufacturer may waive his right to the refund of the 
tax, thereby enabling the purchaser to file a claim. 

It should be pointed out, however, that the purchaser 
has no legal rights to the refund except those that the 
manufacturer passes on to him, and that the manu- 
facturer is not compelled by law to claim the refund 
nor to issue a waiver of the refund on behalf of the 
purchaser. Further, unless the manufacturer is in 
a position to file a valid claim himself (that is, unless 
the article was sold by him for export and duly ex- 
ported), he has no rights which he can waive in favor 
of the purchaser.® 


The exemption from the excise tax, for ex- 
ports, has been held to apply to taxable articles 
shipped to members of the Armed Forces travel- 


4. Int. Rev. Code of 1954, §§ 4221 and 4222. 
5. International Operations Division, U.S. Treasury Department, 
Internal Revenue Service, Information Guide No. 4. 


NOVEMBER-DECEMBER 1962 











ing to, or temporarily or permanently residing in 
a foreign country, or a possession of the United 
States, if prior to or at the time of sale or ship- 
ment the manufacturer has knowledge that the 
article is being purchased for export and that it 
will be sold or otherwise disposed of in a foreign 
country or a possession of the United States by 
such American citizen and that he will not re- 
turn it to the United States at any time. Fora 
number of years, many individuals who have 
been aware of this exemption have taken advan- 
tage of its provisions. Wider knowledge of this 
law should not only save service personnel 
money in buying necessities for overseas duty, 
but should also encourage them to buy products 
made in the United States and thereby comply 
with the DOD program to reduce overseas 
expenditures. 


REQUIREMENTS FOR REFUND ? 


The claim for refund should be filed on Inter- 
nal Revenue Service Form 843 which can usually 
be obtained from any office having Federal in- 
come tax forms. The claim should be filed in, 
or forwarded to, the same office where the in- 
dividual’s income tax return is required to be 
filed. Form 843 must be accompanied by evi- 
dence establishing: 


(1) that the manufacturer had knowledge prior to 
the time he sold the article that it was to be 
exported; 


(2) that the manufacturer has waived his right to 
the refund; 

(3) that the article has in fact been “exported in 
due course”; 

(4) that the article will not be returned to the 
United States; and 

(5) proof of the amount of tax paid. 


NOTICE TO MANUFACTURER 


It is important to note that the manufacturer 
must have been informed, in writing, prior to 
the sale of automobiles, refrigerators, appli- 
ances, radios, and TV and phonograph sets, 
that the articles were being purchased for ex- 
port. For other items the prior notice require- 
ment was removed, effective 1 January 1959.® 

In purchasing property subject to the Manu- 
facturer’s Excise Tax, it would be unusual to 
deal directly with the manufacturer. The nec- 
essary notice to the manufacturer and the other 
requirements for exemption normally would 
have to be accomplished through a retail dealer 
prior to purchase. Dealers familiar with the 
export exemption may have forms to fulfill the 


exemption requirements. Ifthe dealer does not 
have such forms, the following type letter might 
be used to give the necessary notice in writing 
to the manufacturer that the article being pur- 
chased is to be exported. 

Name of Manufacturer 

Address 

Gentlemen: 

This is to notify you that the (description of article 
being purchased) ordered and being purchased by the 
(attached order or name of retailer through whom 
the order is being placed) is for the purpose of export 
from the United States. 

I am on active duty in the Armed Forces and am 
presently being transferred to extended duty overseas 
in (name of country or U.S. possession). The 
(article) I am purchasing will be shipped, in due 
course prior to use in the United States, to my pros- 
pective duty station for my use. I intend to sell or 
otherwise dispose of the (article) in a foreign country 
(or U.S. possession) and do not intend to return it 
to the United States. 























-Sincerely yours, 
(Signature) 


MANUFACTURER’S WAIVER OF RIGHT TO REFUND 


Since service personnel will normally want to 
have their automobiles shipped at government 
expense, the manufacturer will pay the tax, in- 
clude it in the sales price and the purchasers will 
have to file claims for refund. The manufac- 
turer is the taxpayer, as pointed out in the ex- 
cerpt quoted above from the Revenue Service 
Information Guide No. 4, so the manufacturer 
must waive his right to the refund to enable the 
purchaser to file a claim. The waiver or state- 
ment by the manufacturer must also show (1) 
that the manufacturer had in his possession, at 
the time of the sale of taxable articles, evidence 
that the articles were to be exported, (2) the 
amount of tax paid, and (3) the district direc- 
tor’s office to which the tax was paid as well as 
date ef payment.? A statement in substance as 
follows to include the required information, 
should be obtained from the manufacturer and 
enclosed with the claim: 


STATEMENT OF MANUFACTURER 

This is to certify that on (month, day and year) an 
order was placed with the (Manufacturer’s Co.) 
Company by (retailer) for a (name of article, model, 
year, serial or identification number). The (article) 
was specified by (name of vendee—ultimate pur- 
chaser) to be for the purpose of export and the 




















6. 1951-2 Cum. Bull. 216, 
7. IRS Information Guide No. 4, note 5 supra. 
8. P-H Fed. Tax, Excise Tax Vol. 9] 187, 351 (1961). 
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(name of manufacturer’s Company) had in its pos- 
9. Rev. Rul. 247, 1953-2 Cum. Bull. 353. 
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session, prior to or at the time of sale, evidence that 
the said (article) was to be exported. 


The amount of the Federal Manufacturer’s Excise 
Tax paid on the above described (article) is $ ‘ 
The said amount was paid to the District Director of 
Internal Revenue at (city, state), on (month, day, 
year). 


The undersigned official, on behalf of the (name 
of manufacturer) Company hereby waives any right 


to claim refund of the amount of the Federal Manu- 
facturer’s Excise Tax, paid by the said Company, 
by reason of export of the said (article). 














Certified this  _—_ day of , 196 at a 
(Signature) 
Name and title of certifying 
official 


PROOF OF EXPORT 


The proof that the article was “exported in 
due course,” prior to use in the United States, 
may be supplied by enclosing, with the claim, 
certified copies of shipping documents such as 
the Government bill of lading or the Navy cargo 
document and inventory. These may be ob- 
tained through the supply officer of the activity 
at either the origin or destination of the service 
member. The regulations require that articles 
for which a refund is claimed shall not have been 
used in the United States; but “use in the United 
States,” insofar as the phrase applies to auto- 
mobiles, does not include operation of the ve- 
hicles in driving them from the point of delivery 
direct to the point of embarkation. 


ARTICLES NOT TO BE RETURNED 


To meet another requirement for refund and 
establish that the article will not be returned to 
the United States, the claimant must sign and 
submit with his claim, a statement certifying 
that he will sell or otherwise dispose of the arti- 
cle in a foreign country or United States pos- 
session and that he will not return it to the 
United States. The amount of tax paid, for 
which refund is claimed, should be substantiated 
with a copy of the purchase invoice in which the 
excise tax is separately stated or with a state- 
ment of the manufacturer. The claim should 
also identify, if known, the office of the Internal 
Revenue Service at which the tax was paid by 
the manufacturer. The following statement 
may be used for these purposes. 


STATEMENT OF CLAIMANT FOR REFUND OF FEDERAL 
MANUFACTURER'S EXCISE TAX 


This is to certify that I , a United 
States citizen on active duty in the (U. 8. Navy or 





U. S. Marine Corps), purchased a (identify article) 
from the (manufacturer) Company through the 
(name of retailer) for the purpose of exporting the 
said (article) from the United States; that I gave 
written notice to the said manufacturer prior to or 
at the time of sale of my intent to export the 
(article) ; that the (article) was in fact exported, in 
due course prior to use in the United States, on 
(date); that the Federal Excise Tax has been paid 
on (mo., day, yr.), in the amount of $ » as 
shown on the attached certified invoice (or statement 
of the manufacturer), to the District Director of 
Internal Revenue (city and State); and that after 
I have no further use for it, I intend to sell or other- 
wise dispose of the said (article) in (name of foreign 
country or U. S. possession) and will not return it to 
the United States. 
Certified this 





























day of » 196 at 


(Name) 
(Address) 


The requirements to qualify for a refund of 
the Federal Manufacturer’s Excise Tax, tend to 
discourage claims and it obviously would not be 
practicable to purchase, just prior to transfer, 
and undertake claims for refund of the tax on 
relatively inexpensive items, especially since 
items such as refrigerators, appliances, radios, 
cameras, TVs and phonographs will probably 
be available in the exchange at the individual’s 
overseas duty station, at a price equivalent to, 
or less than, the cost in the United States, less 
the excise tax. As a practical matter, automo- 
biles are normally the only items where under- 
taking the claim for refund will be worthwhile. 








CAUTION 


With respect to automobiles, or in fact any 
item subject to the excise tax, there are further 
complications of which all personnel should be 
aware. Many overseas commands have general 
orders in effect prohibiting personnel from sell- 
ing their vehicles or placing restrictions on the 
sale of private vehicles and household items such 
as refrigerators and appliances. These restric- 
tions result from customs and import laws of the 
receiving state or the country within which 
Armed Forces of the United States are serving. 
Before filing a claim for refund of the excise tax 
and certifying to the Internal Revenue Service 
that the article or vehicle will be sold or other- 
wise disposed of and not returned to the United 
States by the claimant, the individual contem- 
plating export and the filing of a claim for re- 
fund must ascertain that regulations in force at 
the duty station to which ordered, and the laws 

(Continued on page 162) 
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IMPOSSIBILITY AS A DEFENSE TO CRIMINAL 
ATTEMPTS UNDER THE UNIFORM CODE 


MAJOR ELVIN R. COON, JR., USMC* 


HE MANUAL FOR Courts-Martial, United 
States, 1951, discussing the crime of rape* 
defines the crime as an act of sexual intercourse 
by a person with a female not his wife by force 


and without her consent. The Manual provides 
that: 


If there be actual consent, although obtained by fraud, 
the act is not rape, but if to the accused’s knowledge 
the woman is of unsound mind or unconscious to an 
extent rendering her incapable of giving consent, the 
act is rape.’ 


What happens in a case where an accused be- 
lieves that a woman, not his wife, is intoxicated, 
thus incapable of giving consent, and has sexual 
intercourse with her while she is in this state? 
Based upon the Manual provisions it would 
readily appear that he has committed the crime 
of rape. However, interject into this situation 
the case where the woman, instead of being 
drunk, has died of a heart attack and the accused 
subsequently has sexual intercourse with her. 
Would this be rape? 

In a recent trial by general court-martial the 
law officer instructed the court inter alia that to 
convict of the crime of rape they must find that 
the woman was alive at the time the act was per- 
formed, but that if the court found all elements 
of the crime present and found as a matter of 
fact that the woman was dead it could find the 
defendant guilty of attempted rape. He was 
convicted of attempted rape, but the Board of 
Review, having determined that the woman 
was dead, held‘ that since the contemplated 
crime of rape was impossible of consummation 
there could be no conviction of an attempt. The 
finding of guilty was disapproved. The Court 
of Military Appeals, one member dissenting, re- 
versed the Board, holding that under the circum- 
stances of this case the fact that the victim was 
dead at the time the act was performed was not 
a bar to a conviction for attempted rape.® 


*Major Elvin R. Coon, Jr., USMC, is presently serving as Appellate 
Government Counsel, Military Justice Division, Office of the Judge 
Advocate General. He holds the B.S. degree (Civil Engineering) 
from the University of Michigan and the J.D. and LL.M. degrees 
from George Washington University. Major Coon, a member of the 
Virginia and Massachusetts bars, is admitted to practice before the 
U.S. Court of Military Appeals. He also holds membership in the 
American Bar Association. 

1. 10 USC § 920 (1958). 

2. MCM 1951, Par. 199a. 

3. Id. at p. 355. 

4. Thomas et al, (unpublished), 9 Jan. 1962, GCM NCM 61-00649. 
5. 13 USCMA 278, 32 CMR 279 (1962). 
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The criminal statutes proscribing rape, rob- 
bery and other offenses against the person 
clearly show that it was within the legislative 
contemplation that the victim protected by the 
statute would be a person in being—one who is 
alive. In this case the woman is dead, not as a 
result of some act of the accused * but as a result 
of circumstances beyond the defendant’s control. 
The intervening death of the victim makes the 
intended crime impossible of completion. How- 
ever, even though the crime is not completed, 
the accused has done an act, with a specific in- 
tent to commit the crime, amounting to more 
than mere preparation and tending but failing 
to effect its commission. This is the definition 
of an attempt,’ and the actions of the accused 
constitute thecrime. There is no doubt that he 
believed the woman to be alive, only later ac- 
quired facts show she was dead. Should these 
later acquired facts mean that the accused can 
escape punishment because the crime was im- 
possible to complete? 

A somewhat similar situation is demonstrated 
by People v. Siu. There the defendant, a police 
officer, asked another police officer in the nar- 
cotics section to obtain dope for him for the 
purpose of a future illegal sale. The latter offi- 
cer, acting with the knowledge of his superiors, 
gave the defendant a packet containing an in- 
nocuous white powder. This act was sufficient 
to support an attempt conviction. A conviction 
of attempted use of a narcotic drug has been 
sustained where the prosecution established that 
the defendant had purchased a white powder 
which he believed to be a narcotic drug and in- 
jected it into his body, although it was not es- 
tablished that the powder was in fact a narcotic 
drug.’ In the same manner, a conviction of at- 


6. See Carey v. United States, 296 F. 2d 422 (DC Cir. 1961) where the 
defendant fatally stabbed another and while the victim was in at 
least an unconscious state, probably dead, took money from her 
person. The robbery conviction was sustained, for whether dead 
or alive she was still a “person.” In United States v. Long, 2 
USCMA 45, 6 CMR 45 (1952), the defendant was convicted of 
murder and rape. The Court apparently rejected the defense 
argument that if the woman was dead before the crime of rape 
was completed he could not be guilty of the offense. In People 
v. Jordan, 303 Ill. 316, 135 N.E. 729, 730 (1922) it was said that 
“If, as the result of a quarrel, a fight occurs, in which one of the 
parties is overcome, and the other then, without having formed 
the intention before the fight began, takes the money of the 
vanquished one, the offense committed is 1:obbery.” 

7. Art. 80, UCMJ; 10 USC § 880 (1958). 

8. 126 Cal. App. 2d 41, 271 P. 2d 575, (1954), Reh, den. July 14, 
1954. 


9. United States v. Dominquez, 7 USCMA 485, 22 CMR 275, (1957). 
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tempted murder was sustained on appeal where 
the person helping the defendant, yet working 
under the directions of the police, planted ex- 
plosives without the detonator having been fixed, 
for the purpose of killing the defendant’s wife.?® 
Attempted murder convictions have also been 
sustained where the defendant fired a shot into 
a bedroom," into a tent * or through a roof * at 
a point where he believed his intended victim to 
be, though it was later determined that he was 
not present. 

In these latter cases, often described as the 
“factual impossibility” types, it is apparent that 
because of some later discovered fact the in- 
tended crime was impossible to commit. How 
then does the case of an attempted rape of a dead 
woman fit into this category? Is this a “factual 
impossibility”? Or is it more appropriately 
“legal impossibility” because the statute does not 
embrace a deceased person? Is there any differ- 
ence if the reason for the impossibility of com- 
pletion rests upon a factual or legal distinction? 

In his article The Effect of Impossibility On 
Criminal Attempts,* Professor Strahorn states 
that where a person commits an act which if 
consummated in the manner contemplated by the 
defendant would be a crime, if only partially 
successful and impossible to complete, there is 
either a “criminal attempt” or a “noncriminal 
attempt.” By definition an “attempt” implies 
that the intended act was frustrated. He fur- 
ther asserts that his frustration may be due to 
either an (a) intrinsic, (b) extrinsic, or (c) 
legalfactor. An “intrinsic impossibility” in his 
view would be the case where a man seizes a 
woman to commit rape but penetration is im- 
possible because of impotency, unknown to the 
defendant. Probably this defendant would be 
guilty of the crime of the attempted rape in all 
American criminal jurisdictions. He points out 
that the law of rape is designed to protect 
women, either individually or as a class, and to 
afford them freedom from fear of physical vio- 
lence. An attempt to commit the act of rape 
infringes upon the interests of society which are 
protected by law. For this reason the perpetra- 
tor must be punished. For “extrinsic impossi- 
bility” Professor Strahorn cites examples of 
where the defendant attacks a dummy to commit 
rape or aman dressed asa woman. With these 


10. People v. Lanzit, 70 Cal. App. 498, 233 P. 816, (1924). 

11. State v. Mitchell, 170 Mo. 633, 71 S.W. 175, (1902). 

12. Cruz—Gerena, 49 BR 245, (1943). 

13. People v. Lee Kong, 95 Cal. 666, 30 P. 800, (1892). 

14. 78 U. of Pa. L. Rev. 962, (1930). Also see Sayre, Criminal At- 
tempts, 41 Harv. L. Rev. 821, (1928); Attempt—Impossibility of 
Consummation, 6 Vill. L. Rev. 575 (1961); Compare Criminal 
Conspiracy, Development of the Law, 72 Harv. L. Rev. 920, 
(1959) ; Impossibility in Conspiracy, 15 Wash. & Lee L. Rev. 122, 





(1958). { 
15. Hunt v. State, 114 Ark. 239, 169 S.W. 773, (1914). 


factual issues some of the courts would con- 
ceivably hold that the law was not designed to 
protect either dummies or men dressed as 
women, and there could be no criminal attempt. 
The third type is that classified as a “legal im- 
possibility.” Some courts have held that a boy 
under the age of fourteen years is legally in- 
capable of committing the crime of rape.* 
Under this theory it would be impossible for a 
person of this age to commit the crime of rape 
or attempted rape, but he could be convicted of 
some lesser included offense, e.g., assault. 

In some jurisdictions the defendant, frus- 
trated in the completion of his intended crime 
by an “extrinsic” or “legal” impossibility, would 
go unpunished, the theory being that if he could 
not have committed the intended crime he can 
not be convicted of an attempt. The rationale 
of the decisions is that if there is no possibility 
for completing the crime there can be no convic- 
tion for the attempt. This conclusion ignores 
the fact that the defendant did not find out the 
true circumstances until after completion of the 
attempt. His criminal intent is clear, but he 
escapes all punishment because of fortuitous 
circumstances. 

Three New York cases illustrate the difficulty 
that courts have had resolving this type of case. 
People v. Morgan," People v. Gardner** and 
People v. Jaffe ® are classic examples of the ap- 
parent difficulty the New York Courts have ex- 
perienced in dealing with thisissue. In Gardner 
the Court said: 


. . - (I)n People v. Morgan, . . . where the defendant 
was convicted of an attempt to commit the crime of 
larceny by thrusting his hand into the pocket of a 
woman, which was not shown to contain anything, 
“the question whether an attempt to commit a crime 
has been made is determinable solely by the condition 
of the actor’s mind, and his conduct in the attempted 
consummation of his design. * * * An attempt is 
made when an opportunity occurs and the intending 
perpetrator has done some act tending to accomplish 
his purpose, although he is baffled by an unexpected 
obstacle or condition.” 


Thus, it was held in Morgan that even though 
commission of the intended crime of larceny 
was impossible because the pocket was empty, 
this impossibility did not bar conviction of an 
attempt. In People v. Gardner * the defendant 
was convicted of attempted extortion. On ap- 
peal it was urged that since the victim had not 
been put in fear, as required by the statute, the 
16. Foster v. Commonwealth, 96 Va. 306, 31 S.E. 503, (1898). Com- 

pare State v. Yeargan, 117 N.C. 706, 23 S.E. 153, (1895). 

17. 123 N.Y. 254, 25 N.E. 412, (1890). 
18. 144 N.Y. 119, 38 N.E. 1003, (1894). 
19. 185 N.Y. 497, 78 N.E. 169, (1906). 


20. 38 N.E. at 1003. 
21. Note 18 supra. 
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accused could not be guilty of an attempt. In arrested the defendant for receiving stolen prop- twee 

rejecting this argument the court held that it erty. Upon appeal he claimed the goods were of at 

was immaterial what effect the alleged threats not “stolen” at the time of purchase and that his The 

had upon the victim’s mind, and only the mental conviction was therefore invalid. The court, the r 

state of the defendant was important and con- __ rejecting the principle of the Jaffe case, very of th 

trolling. The evidence was held sufficient tosus- _ logically pointed out that to hold otherwise would pay 
tain the conviction. People v. Jaffe* involved mean that because of excellent police work the pont 

a conviction of an attempt to purchase stolen intended crime was wiped out—a result which ena 

property. The property, although originally would defeat the purpose of the criminal law. 

stolen, had been returned to the possession of One of the purposes of the criminal law is to protect “ 

the owner who in conjunction with the authori- society from those who intend to injure it. When it aa 

ties allowed the property to be sold to the de- is established that the defendant intended to commit effec 
fendant. The court held that the accused’s a specific crime and that in carrying out this intention tally 

criminal intent was not controlling. Rather, he committed an act that caused harm or sufficient of a 

under the facts of the case, had the defendant danger of harm, it is immaterial that for some col- the | 

been successful he would have purchased prop- lateral reason he could not complete the intended the | 
erty from the lawful owner. Thus, his actions pag te pe law ~~ not impose or nee Th 
were not considered to be criminal. in i - on heap: > a aii anaes ory moe majo: 
The Jaffe case has been criticized by many per S, carte Aer iotig ie map i cameatten renga wads “0 ident 

23 ° vi result in a crime but for the intervention of some fact 
courts * and legal writers.** In People V. supre 

Rojas.** a California court said: or circumstance unknown to the defendant. ... In 
jas, a a 8 : the present case there was not a legal but only a T 
. - - Inour opinion the following criticism (Hall, Gen- factual impossibility of consummating the intended inte 
eral Principles of Criminal Law (1947), p. 127) is offense. .. .” by : 

oe ; . . s 

sound: The confusion between what the defendant In State v. Damms the Wisconsin court said: the 
actually did and his intent is apparent. Intent is in Sound publi li ld th tha 
mind; it is not the external realities to which intention ‘ uiendl-tes - pe mid her seem to support h etre ara 
refers. The fact that defendant was mistaken regard- a: ig ng i ity mi pg the actor or | 
ing the external realities did not alter his intention, shou eo solve ng? -socaeeng = te) — to on 
but simply made it impossible to effectuate it.” * commit t ane BS ee . ee act tor 
: s . accompanied by intent should be sufficient to consti- os 
The defendant in Rojas was convicted of at- tute acriminal attempt. In so far as the actor knows, 1 
tempting to purchase stolen property. As was he has done everything necessary to insure the com- the 
true in Jaffe, the police in Rojas had intercepted, mission of the crime intended, and he should not escape off 
through their diligent efforts, the stolen goods punishment because of the fortuitous circumstance bel 
before the sale had been completed. The police that by reason of some fact unknown to him it was pe 
allowed the thief to make his delivery and then impossible to effectuate the intended result.” je 

22. — i all ea When Mr. Justice Holmes was a member of out 

" { ye limi e n People v. es 

+e. vyoore El42 App, Div. 402, 127 N.Y. Supp. 98, 99 (Sup. CL.N.Y, the Supreme Judicial Court of Massachusetts he cu: 
1911), affd., 201 N.Y. 570, 95 N.E. 1136, (1911)] the court held opined that: off 
that Jaffe “ ... a peculiar statute (that) was under considera- . : 5 J 
tion, and the decision . . . (was) not to be extended where the . . . As the aim of the law is not to punish sins, but A 
reason therefore does not exist.” See also People v. Boord, 260 is to prevent certain external results, the act done of ti 
- Div. "oo A N.Y. 9 linn el — Faustina v. Sup. must come pretty near to accomplishing that result his : 

t, 174 Cal. App 2d 830, 345 P. ). : i i * 

Se, dee Seek, ies Gh eee Deen, Es an ot Cees before the law will notice it. . . (I)t is not necessary fact 
on Criminal Attempts, 78 Pa. L. Rey. 962 (1930); Smith, Two that the act should be such as inevitably to accomplish was 
Problems in Criminal Attempts, 70 Harv. L. Rev. 422, (1957); the crime by the operation of natural forces but for was 
Keedy, Criminal Attempts at Common Law, 102 Pa. L. Rev. 464, some casual and unexpected interference.” pro 
(1954) ; Arnold, Criminal Attempts 40, Yale L. Jour. 53, (1930) ; a . | 
ALI Model Penal Code, Tent. Draft #10, p. 30 (1960). Perhaps one of the clearest expressions of the is 8 

25. 10 Cal. Rept. 465, 188 Cal. App. 2d —, (1961) Reh. den. Feb. 21, elements necessary to constitute an attempt was afte 

ina TI iii dhl iianees set forth by the California Court in People v. the 

. - « This problem should not be confused with that of mistake Fulton, wherein it was said: sitt 
of law—the fact that a person erroneously believes that his = (T)o establish an attempt, it must appear that am 
conduct is illegal does not make it illegal any more than a he defend h ‘fic i : < 30. F 
belief in the legality of his conduct is a def in Jaffe, the efen ant ada specific intent to commit a crime "; 
to be sure, the characterization of the goods received as “stolen” and did a direct, unequivocal act toward that end; 31. } 
is a legal conclusion or a “mixed” one of fact and law, not a preparation alone is not enough, and some appreciable 32. § 
= fact, but the decision was not rested in the indicated fragment of the crime must have been accom- 1 

istinction, and it may be assumed that “stolen” was properly ts 99 ¢ rm t 
treated as purely factual. The absence of that material ele- plished” . . . “There is, of course, a difference be- { 
ment excludes the criminal receiving but not the criminal at- 27. People v. Camodeca, 52 Cal. 2d 142, 338 P. 2d 903, 906, (1959). ‘ 
tempt. This concerns the crucial point in the analysis of 28. 9 Wis. 2d 183, 100 N.W. 2d 592, 596 (1960). 
“impossibility .. .”’ [Hall, General Principles of Criminal Law 29. Commonwealth v. Kennedy, 170 Mass. 18, 48 N.E. 770, 770, : 
p. 594-595 (2d Ed. 1960) }. (1897). 
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tween the preparation antecedent to the commission 
of an offense and the actual attempt to commit it. 
The preparation consists in devising or arranging 
the means or measures necessary for the commission 
of the offense. The attempt is the direct movement 
toward the commission after preparations are made, 
and must be manifest by acts which would end in the 
consummation of the particular offense unless frus- 
trated by extraneous circumstances.” 
* * x 


“, . . If there is an intent to commit the crime, and 
an overt act is accomplished, the result may be in- 
effectual because of an obstruction physically or men- 
tally on the part of the intended victim, but the crime 
of attempt is complete if the bar to the fulfillment of 
the object is unknown to the perpetrator at the time 
the overt act is performed.” * 


The Manual for Courts-Martial follows the 
majority of the state courts and utilizes almost 
identical language to that found in Fulton, 
supra: 

To constitute an attempt there must be a specific 
intent to commit a particular offense accompanied 
by an overt act which directly intends to accomplish 
the unlawful purpose. The overt act must be more 
than mere preparation to commit the offense. Prep- 
aration consists in devising or arranging the means 
or measures necessary for the commission of the of- 
fense. The overt act required goes beyond prepara- 
tory steps and is a direct movement towards the 
commission of the offense... . 

It is not an attempt when every act intended by 
the accused could be completed without committing an 
offense, even though the accused may at the time 
believe he is committing an offense. But an accused 
may be guilty of an attempt, even though the crime 
turns out to be impossible of commission because of an 
outside intervening circumstance or because the ac- 
cused miscalculated his opportunity to commit the 
offense intended. .. .™ 


As pointed out by Professor Hall, the intent 
of the defendant at the time that he performed 
his acts is clear. It is only the later discovered 
facts which were unknown at the time the act 
was committed that illustrate that the crime 
was impossible of completion. Part of the 
problem facing the court is the fact that there 
is some element of the crime missing. There- 
after, in their efforts to rationalize the case, 
the courts begin to speculate on hypothetical 
situations beyond the case at hand. An ex- 
ample is Lord Bromwell’s block of wood.* 


30. People v. Fulton, 10 Cal. Rep. 319, 322-324, (Cal. DC of App. 
2d Cir, 1961) ; Reh. den. March 8, 1961. 

31. MCM 1951, Par. 159. 

32. See Hall’s Principles of Criminal Law, 587-588 (2d Ed., 1960). 
In Regina v. Collins, 9 Cox C.C. 497, 169 Eng Rep. 1477 (1865), 
the defendant was charged with attempted larceny, based upon 
the fact that he had tried to pick a woman’s pocket which turned 
out to be empty. Baron Bramwell speculated on hypothetical 
cases, one of which he had asked in an earlier case (Regina v. 
McPherson, 7 Cox C.C. 281, 169 Eng Rep. 975, (1857)] as to 
what would be the result if a man, believing that a block of 





To allow the defendant to go free merely be- 
cause the facts were not as he thought they 
were seriously endangers society, for it tends 
to encourage the defendant to try again. He 
has little fear of punishment until he is success- 
ful. After his first “try” he can take steps to 
guard against his previous mistakes, and adopt 
appropriate measures to insure success. But 
the real question is what standard is to be ap- 
plied in these cases? Several writers urge a 
“reasonable man test” **—would a reasonable 
man acting under similar circumstances expect 
the crime to be successful? If he would, then 
the defendant’s conviction would be valid. 

The rule is workable, and appears to be sup- 
ported by the majority of cases. As noted 
above, when a defendant places his hands in an 
empty pocket an attempted larceny is complete.** 
Attempted extortion is complete even though 
the victim is not placed in fear,* and in the “con- 
fidence game” the attempt to obtain money by 
false pretenses is complete even though the per- 
son may not have been fooled.** The intercep- 
tion of the stolen property by police efforts will 
not bar a conviction of an attempt to purchase 
stolen property.” Pregnancy of a woman is not 
an element of an attempted abortion offense.** 
In an attempted burglary case there is no re- 
quirement that the prosecution establish that the 
store contain anything of value.* <A conviction 
of attempted murder could be sustained where 
the person working with the knowledge of the 
police assists the defendant in planting a bomb 
that will not work because it lacks a detonator.*° 
A person who shoots at a hole in the roof, be- 
lieving that the police officer is there, is guilty 
of attempted murder, even though it may later 
develop that the officer was standing at another 
part of the roof.** To shoot into the bedroom 
of another is an attempted murder even though 
on that particular night the person was sleeping 

(Continued on page 162) 
wood was a person who was his deadly enemy, struck at the 
block of wood in some manner intending murder. Could the man 
be charged with attempted murder? In the Collins case, supra, 
the defendant was released. The general principle of law which 
was announced was that “an attempt to commit a felony can only 
be made out when, if no interruption had taken place, the at- 
tempt could have been carried out successfully, and the felony 
completed of the attempt to commit which the party is charged.” 

33. See Hall, Principles of Criminal Law, 592, (2d Ed., 1960). 

34. Note 17 supra. 

35. Note 18 supra. 

36. People v. Hichman, 31 Cal. App. 2d 4, 87 P. 2d 80 (1939) ; People 
v. Lavine, 115 Cal. App. 324, 1 P. 2d 496, (1931) ; People v. Ful- 
ton, note 30 supra. But see State v. Block, 333 Mo. 127, 62 S.W. 
2d 428, (1933); People v. Werblow, 241 N.Y. 55, 148 N.E. 786, 
(1925). 

37. Note 25 supra. 

38. United States v. Woodard, 17 CMR 813 (1954). 

39. See People v. Dogoda, 9 Mll. 2d 198, 137 N.E. 2d 386, (1956); 
People v. Gibson, 94 Cal. App. 2d 468, 210 P. 2d 747 (1949). 


40. Note 10 supra. 
41. Note 13 supra. 
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LARCENY BY A CUSTODIAN—FAILURE TO 
ACCOUNT 


LCOL ALEXANDER M. HEARN, USMC* 


N THE OPERATION of an establishment or 

business enterprise of any material size, it is 
necessary that employees take custody of the 
property of the employer and deal with that 
property in a responsible and trustworthy man- 
ner. In the operation of the United States Navy, 
it is of course essential that many persons as- 
sume custody of Government property in the 
normal course of their duties and employ such 
property for the benefit of the Government. 
These persons, too, must act in an honest and 
reliable manner and utilize reasonable care in 
safeguarding the custodial property. If they 
wrongfully withhold the Government’s prop- 
erty and convert it to their own use or to the use 
of another, they are guilty of larceny or wrong- 
ful appropriation in violation of Article 121, 
UCM J. 

Situations sometimes arise in which persons 
having sole custody and responsibility for Gov- 
ernment property do not or cannot account for 
it or deliver it at the time an accounting or 
delivery is required. On occasion the person 
failing in the duty to account or deliver is the 
operator of a ship’s store retail outlet afloat. 
In many if not most instances the operator of 
a retail outlet afloat is the sole custodian of 
the merchandise which has been received for 
sale and he is responsible to the accountable 
officer for the inventory of the merchandise on 
hand plus the cash received by him as a result 
of the authorized sale of ship’s store merchan- 
dise. When an inventory reveals an unex- 
plained shortage in such a retail outlet, question 
may arise as to whether the sole custodian 
should be prosecuted for larcency and, if so, 
whether there is sufficient evidence against him 
to proceed on a charge of larceny. 

Paragraph 138a of the Manual for Courts- 
Martial, 1951, states that the word “presump- 
tion” as used in the Manual means no more than 
“justifiable inference” and sets forth the fol- 
lowing as an example of a presumption or justi- 
fiable inference: 


*Lieutenant Colonel Alexander M. Hearn, USMC, is presently as- 
signed as Appellate Defense Counsel in the Military Justice Division, 
Office of the Judge Advocate General. He holds the LL.B. degree 
from George Washington University and he is a member of the bar 
of the District of Columbia and other Federal bars and is also 
admitted to practice before the U.S. Court of Military Appeals. 
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It may be presumed that one who has assumed the 
custody of the property of another has stolen such 
property if he does not or cannot account for or de- 
liver it at the time an accounting or delivery is 
required. 

From a reading of this statement and without 
further inquiry, it would appear that the short- 
age on inventory, without more, is sufficient evi- 
dence from which a court-martial could justifi- 
ably infer that the ship’s store operator had 
stolen the missing goods. A literal reading of 
this statement indicates that a cusodian can be 
held criminally responsible as a thief even 
though the custodial goods are surreptitiously 
removed from his posséssion. Can it be that 
this statement would really produce the follow- 
ing result? A borrows B’s automobile for 
transportation to the theater and return. When 
the play is over A finds that B’s automobile is 
no longer in the parking lot where he left it. A 
therefore “cannot * * * deliver it at the time 
* * * delivery is required.” Can it be that a 
court-martial could justifiably infer that A has 
stolen B’s automobile? Or, in the absence of 
other evidence to the contrary, must it be held 
that A did “account for * * * it at the time an 
accounting * * * is required?” 

The “permissible inference” quoted above 
from the Manual speaks in terms of “custody 
of the property” but under the Uniform Code 
of Military Justice no significance can be at- 
tached to the use of the word “custody” rather 
than “possession.” At common law when one 
had bare charge or custody of property, his cus- 
tody was not such as to divest the true owner 


of possession and the fraudulent appropriation 


of the property by the custodian amounted to 
larceny rather than embezzlement. In order to 
be sufficient to support a charge of embezzle- 
ment, it was necessary that the property come 
into the taker’s possession as distinguished from 
custody. However, Article 121 provides that 
one is guilty of larceny if he wrongfully takes, 
obtains, or withholds, by any means whatever, 
from the possession of the true owner or of any 
other person any money, personal property, or 
article of value of any kind, with intent perma- 
nently to deprive or defraud another person of 
the use and benefit of property or to appropri- 
ate it to his own use or the use of any person 





1. See 18 Am. Jur., Embezzlement, § 12. 
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other than the true owner. Article 121 did not 
expand upon the previously existing crimes of 
common law larceny, embezzlement, and false 
pretenses and only such conduct is punishable 
under its proscriptions as would have been pre- 
viously punishable as larceny, embezzlement, or 
false pretenses.? It did, however, eliminate the 
technical distinctions previously existing among 
these crimes and combined them into a single 
offense denominated as “larceny.” * Thus, even 
though the “permissible inference” as stated 
in the Manual appears to apply to one who has 
“custody of the property,” it would appear 
that it was intended to apply to all persons sub- 
ject to the Code having a duty to account for 
or deliver property and not at all dependent upon 
technical distinctions between custody and pos- 
session. 

Statements are sometimes included in judicial 
opinions which, unless examined in the context 
of their making, can lead one to conclude that 
a custodian’s inability to produce the owner’s 
goods, even in the absence of other evidence 
pointing toward a wrongful taking or withhold- 
ing, establishes prima facie a violation of Ar- 
ticle 121. For example, with regard to the con- 
cept of withholding as it is proscribed by Article 
121, the Court of Military Appeals has said: 


* * * Qur statute, however, makes punishable, 
inter alia, conduct amounting to no more than a with- 
holding from the possession of the true owner of 
something of value with an intention permanently 
to appropriate it. Moreover, the Manual for Courts- 
Martial merely provides that such a withholding may 
arise * * * because of a failure to account for property 
belonging to another where an accounting is due * * *.4 


In this statement, the Court did not specifically 
state that the withholding contemplated must be 
wrongful, yet the Article makes amenable to 
punishment any person who wrongfully takes, 
obtains, or withholds the property of another. 
The above quote does state that a withholding 
of the property of another, to be punishable un- 
der the statute, must be accomplished with an 
intent to appropriate the other’s property. 
Such a withholding is, of course, wrongful 
per se. 

With respect to the withholding contemplated 
by Article 121 of the Code, paragraph 200a(2), 
Manual for Courts-Martial, 1951, states as 
follows: 


* * * A withholding may arise either as a result of a 
failure to return, account for or deliver property to 
its owner when a return, accounting, or delivery is 


2. United States v. McFarland, 8 USCMA 42, 23 CMR 266 (1957); 
United States v. Buck, 3 USCMA 341, 12 CMR 97 (1953). 





3. United States v. Aldridge, 2 USCMA 330, 8 CMR 130 (1953). 


4. United States v. Sicley, 6 USCMA 402, 408, 20 CMR 118, 124 
(1955). 


due or as a result of devoting property to a use not 
‘ authorized by its owner, and this is so even though 
the owner had made no demand for the property and 
even though initially the property had come law- 
fully into the hands of the person thus withholding 
it. 
Under this premise, evidence indicating “‘a fail- 
ure to return, account for or deliver” will sup- 
port a finding that a withholding has occurred— 
but the withholding so established is a bare 
withholding and not necessarily wrongful. In 
order to warrant a finding of guilty of a viola- 
tion of the statute under a theory of embezzle- 
ment, the evidence must establish not only that 
the perpetrator withheld the property of an- 
other, but that the withholding was wrongful.® 
Accordingly, in prosecutions under Article 121 
under a theory of “a failure to return, account 
for or deliver,” evidence which establishes only 
that the owner’s goods are missing with no 
further showing of wrongdoing or criminality 
on the part of the custodian, would seem to be 
insufficient to establish a violation of the Article. 
Thus it would appear that evidence establishing 
the custodian’s inability to produce the owner’s 
goods does not, in the absence of some indica- 
tion of wrongful taking or withholding, estab- 
lish prima facie a violation of Article 121. 

In a number of instances the Court of Mili- 
tary Appeals has reviewed cases in which a con- 
viction was obtained on the theory that an in- 
ference of larceny may be drawn from the 
failure to account by one who had assumed cus- 
tody of another’s property. In United States v. 
Crowell,* the court discussed the effect of a bare 
failure on the part of a custodian to account for 
entrusted funds. In that case the law officer 
instructed the court-martial that there was a 
presumption of embezzlement when a custodian 
could not account for or deliver the trust prop- 
erty when an accounting or delivery was re- 
quired. He also instructed the court-martial 
that a failure to produce the property consti- 
tuted larceny. On the granted issue of whether 
the advice that a failure to produce constituted 
a stealing, the Court held that: 

* * * This advice had the effect of compounding the 

errors previously referred to on the question of pre- 

sumptions. It was tantamcunt to advising the court 
that a failure to produce or deliver entrusted funds 
is equivalent to a larceny of the funds. Under this 
theory once the Government has shown a failure to 
deliver or account, it has also proven a larceny for 
the two are indistinguishable. Such is not the law. 

The mere failure on the part of the custodian to ac- 

count for entrusted funds does not in and of itself 

constitute a larceny. However, a refusal to account 
when demand is made or when an accounting is due 


5. Par. 200a(4), MCM, 1951. 
6. 9 USCMA 43, 25 CMR 305 (1958). 
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will permit an inference that the custodian has wrong- 
fully converted the property to his own use. United 
States v. Valencia, 1 USCMA 415, 4 CMR 7. Gen- 
erally, in cases of embezzlement, evidence as to the 
embezzlement act and the intent is inferential. 
Wharton, Criminal Law, 12th ed, § 1313. The intent 
may be manifested by various acts such as “making 
false entries, denial of receipts of money, not account- 
ing when it should be done, rendering false accounts, 
or practicing any form of deceit, or running away 
with the money, or actually expending the money for 
defendant’s own uses contrary to his [owner’s] direc- 
tions, or otherwise diverting the course of the money 
to make it his own.” Territory v. Hale, 13 N Mex 181, 
81 Pac 583, 585. See also People v. Dettmering, 278 
111 580, 116 NE 205. [Emphasis supplied.] * 


This language was alluded to by Judge Ferguson 
in his separate opinion in United States v. 
Sellers, wherein he said: 


* * * The proper rule is that an inference of con- 
version arises upon a refusal to return, account, or 
redeliver property rather than the mere failure to 
do so.® 


At this point it should be noted that with 
regard to the opinion in Crowell,® Judge Latimer 
concurred only in the result. In addition, in 
Sellers, neither Chief Judge Quinn nor Judge 
Latimer were in agreement with Judge Fergu- 
son as to the issue which prompted the latter to 
state that an inference of conversion arises upon 
a refusal to account or deliver rather than upon 
a mere failure to do so. 

In Crowell,’° Judge Latimer was able to con- 
cur in reversal of the findings of guilty without 
subscribing to the opinion of the court on 
grounds that the Government conceded preju- 
dicial error in other portions of the law officer’s 
instructions. Although Judge Latimer did not 
elucidate upon his reasons for declining to join 
in the opinion of the Court, it should be noted 
that he had previously taken a position which 
would permit instructions to the court-martial 
members on larceny which were more general 
in nature and requiring less specificity than 
Chief Judge Quinn or the late Judge Brosman." 

In the Sellers case,’* both Chief Judge Quinn 
and Judge Latimer took a different view than 
did Judge Ferguson as to whether denial of a 
requested defense instruction was prejudicial 
error. There the factual situation presented, 
according to Judge Latimer’s description, “a 
classic case of larceny by embezzlement.” * 
The issue upon which the court divided was 


7. Id at 309. 

8. 12 USCMA 262, 270, 30 CMR 262 (1961). 

9. Note 6, supra. 

10. Ibid. 

11. See Judge Latimer’s dissent in United States v. Sicley, supra 
note 4, 

12. Note 8, supra. 

13. 30 CMR at 274. 
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whether error was committed by the law officer 
in denying a requested defense instruction, a 
portion of which was patterned upon the opin- 
ion in Crowell. In Judge Ferguson’s view, the 
defense request served to put the law officer on 
notice as to the issue before the court-martial 
and, regardless of whether the particular in- 
struction requested was correct or incorrect, the 
law officer’s “refusal appropriately to advise 
the court-martial on the central issue of the 
accounting for funds entrusted to a custodian 
was prejudicial error.” ** It was in arriving at 
this conclusion of error that Judge Ferguson 
pointed up the difference between a failure and 
a refusal to account. The law officer did, how- 
ever, give the general instruction on the effect 
of a failure to account for or deliver which, as 
viewed by Judge Latimer and Chief Judge 
Quinn, “was adequate in the light of the posture 
of the evidence in this case.” 

The question of the effect of a failure to ac- 
count for or deliver is neither novel nor peculiar 
to military law. It is undisputed that a fraudu- 
lent conversion by the accused is essential to 
the statutory crime of embezzlement in civilian 
jurisdictions. The parallel question in those 
cases is whether the failure of the embezzler 
to pay over or return the entrusted property is 
sufficient evidence of the fraudulent conversion. 
With regard to this question, 2 Wharton’s Crim- 
inal Law and Procedure, § 519 (12th ed, 1957) 
states as follows: 


As a general rule, in the absence of contrary statute, 
the mere failure or neglect of an agent, trustee, offi- 
cer, or other person standing in a fiduciary capacity 
to pay over or return money entrusted to him is not, 
standing alone, sufficient to constitute the crime of 
embezzlement, since there may be losses and failures 
to pay, or even to account, when the failure is due 
to misfortune or other cause not criminal. Thus, the 
mere failure of a public officer to pay over the amount 
with which he is chargeable does not constitute em- 
bezzlement in the absence of anything in the statute 
which expressly or by necessary implication makes 
such failure to pay a crime. 


Almost identical language is used in the discus- 
sion of embezzlement in American Juris- 
prudence.‘ 

Although it is clear that the Judges of the 
United States Court of Military Appeals have 
not always been in agreement as to the prin- 
ciples to be applied in cases involving failure or 
inability to produce, no decision by that Court 
has been found in which a conviction of a viola- 

(Continued on page 161) 





14. 30 CMR at 270. 
15. 30 CMR at 275. 
16. See Am. Jur., Embezzlement, § 22. 
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THE U.S. NAVY, PETROLEUM AND 
NATIONAL DEFENSE 


CDR RAYMOND O. KELLAM, USN* 


This article sketches the magnitude of the Navy’s participation in the 
conservation of petroleum for defense needs. It also ventures into the 
future and foresees how the policy of conservation of oil for national 
defense—now uniquely a function of the Office of Naval Petroleum 
and Oil Shale Reserves—may become a political function of the 
United States with a view toward conservation and distribution of 
petroleum for the entire free world. 


N THESE, THE days of the Space Race, the 
ICBM, the atomic submarine, and Strontium 


90, the lullaby of scientific progress invites us 
to overlook some of the fundamental necessities 
in our national defense structure. One only has 
to look backward to Suez, Korea and World War 
II in order to reaffirm the fundamental neces- 
sities of petroleum and sound petroleum logis- 
tics in the role of defense of the free world. 
There is little glamour in the tanks of jet fuel or 
cans of grease which are being carried by bunk- 
er-fueled oilers and tankers to the far reaches 
of the globe, but when petroleum supply wanes, 
so wanes mobility, and ability to defend. 

Early in 1957, the Secretary of the Navy, as 
Single Manager for Petroleum, established what 
is now known as the Defense Petroleum Supply 
Center. This Agency performs the important 
functions of anticipating the needs of all the 
Armed Forces for Petroleum products, purchas- 
ing them and distributing them to military ter- 
minals and overseas bases. As long as products 
are available for purchase and distribution, it is 
expected that this Agency, or some similar 
agency having the advantages of centralized 
management and control, will successfully per- 
form the job. 

Of more concern here, however, is the begin- 
ning of the chain of supply that culminates in 
end use for the national defense, i.e., the stuff 
from which petroleum products are made. “End 
use for the national defense” is broader than 
strictly military use in that civilian use of pe- 
troleum products during a time of emergency 
must also be included in the quantity tote of 
essential demand. Likewise the “stuff” from 
which petroleum products are made includes 


*Commander Raymond O. Kellam, USN, is currently assigned to the 
Office of Naval Petroleum and Oil Shale Reserves. He holds the 
B.A. degree from Ball State Teachers College, the J.D. degree from 
the University of Indiana, and an LL.M. in Oil and Gas Law from 
Southern Methodist University. Commander Kellam is a lecturer 
on oil and gas law at George Washington University and is the 
author of several articles on this subject. He is a member of the 
Indiana bar, several Federal bars, the American Bar Association 
and is admitted to practice before the Supreme Court of the United 
States. 





more than petroleum liquids and gases—it in- 
cludes oil shale. 

Early in the twentieth century it was realized 
that public lands, containing valuable mineral 
fuel deposits, were rapidly being transferred to 
private ownership. Private ownership of lands 
containing deposits of petroleum was but one 
step removed from exploitation and depletion of 
this national asset. This is because economics 
of the petroleum industry, then as now, required 
the using up of the petroleum for profit. Other- 
wise private industry would soon go out of 
existence. Concurrent with this realization 
was the apparent growing and future need for 
petroleum products in the national defense. As 
the Navy’s Men-of-War were rapidly being 
converted from coal burners to oil burners, the 
Navy was a logical choice to be given the re- 
sponsibility of preserving oil bearing lands for 
future national defense needs. And so it was. 
This national need precipitated what is now 
known as the Office of Naval Petroleum and Oil 
Shale Reserves, which office operates under the 
direct supervision of the Secretary of the Navy 
and under the constant surveillance of the 
Armed Services Committees of the Congress.* 
As such the Navy functions as the executor and 
trustee of the Congress in managing and super- 
vising the Reserves. 

The policy as to the administration of the 
Office is to conserve a maximum quantity of oil 
in the ground, consistent with the needs of na- 
tional security. This policy has not been un- 
questioned and unassailed as it necessarily 
conflicts with private industry’s profit motive.” 
This is not to say that private industry isn’t con- 
cerned with conservation—for it is—but private 
industry is concerned with the type of conserva- 
tion that avoids waste and is consistent with 
maximum economic recovery of oil in place. 


1. For histories of the Naval Petroleum and Oil Shale Reserves see 
Senate Document No. 187, 78th Congress, 2d Session; Matney, 
Petroleum and the Navy Lawyer, JAG Journal, Feb. 1949; Tracie, 
History of the Naval Petroleum Reserves (unpublished, but avail- 
able in JAG library); and History of Naval Petroleum and Oil 
Shale Reserves, prepared by NPOSR, January 1961. 

2. The Teapot Dome scandal is the outstanding example of private 
avariciousness toward these public lands. See Werner, Teapot 
Dome (1959). For insight into the struggle between Navy policy 
and private industry policy, See Hearings before the Committee 
on Armed Services, House of Representatives, 87th Congress, Ist 
Session, Proposal by Standard Oil Company of California to Mod- 
ify Unit Plan Contract, Naval Petroleum No. 1, Elk Hills, Calif. 
[No. 20]. 
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The petroleum properties placed under the 
exclusive jurisdiction of the Secretary of the 
Navy* are Petroleum Reserves Numbered 1 
through 4. Petroleum Reserves No. 1 and 2 are 
located in Kern County, California and consist 
of approximately 76,000 acres, of which 48,000 
acres are government owned. Petroleum Re- 
serve No. 3, in Wyoming, is called “Teapot 
Dome” and consists of about 9,500 acres. Re- 
serve No. 4 consists of about 23.5 million acres 
in Northern Alaska and, although this acreage 
has never been thoroughly explored, it is esti- 
mated that just one of the several oil fields that 
have been found in the Reserve contains be- 
tween 30 and 100 million barrels of oil in the 
ground. Navy’s share of the oil reserves in Cal- 
ifornia amounts to approximately 1 billion 
barrels; in Teapot Dome, wholly owned by the 
United States, about 10 million barrels. From 
these figures, some idea of the magnitude of the 
Naval Petroleum Reserves may be formed. Ad- 
ditionally, Navy controls in excess of 25% of 
the petroleum reserves on the West Coast and, 
in terms of domestic reserves, only 8 private oil 
companies in the United States hold more 
barrels of oil in the ground. 

As an example of how the Petroleum Reserves 
filled the needs of national defense in the past, 
Elk Hills (Naval Petroleum Reserve No. 1) was, 
by joint resolution of Congress, opened up for 
production of approximately 65,000 barrels of 
oil per day during World WarII. Navy’s share 
of this oil went to market and eventually found 
its way to necessary civilian and military uses. 
As to any future emergency, it is anticipated 
that the field could be opened up to 250,000 bar- 
rels per day. This volume roughly equals the 
total daily imports into the West Coast. This 
means then that in the event of an emergency of 
sufficient magnitude to prevent, because of 
enemy submarine activity, any imports of oil 
into the West Coast, Elk Hills alone could fill the 
gap, thereby keeping the civilian and military 
oil demands satisfied. 

As time goes on and domestic petroleum re- 
serves are gradually depleted, the relative size 
of the Naval Petroleum Reserves will grow. 
Concommitantly the ability of the Naval Petro- 
leum Reserves to fill the gap between domestic 
production and domestic consumption will di- 
minish. Hence, at some point of time in the 
future, the value of the Naval Petroleum Re- 
serves, as a national defense resource, will di- 
minish and it may be to the benefit of the United 
States to exploit the fields at a commercial pro- 
duction rate. This will likely not occur until 
after the year 2000, when it will be necessary 
3. See 10 USC 7421-38. 
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gradually to replace fossil fuels with new 
sources of energy, such as the sun and the atom.‘ 
The span of time during which our entire do- 
mestic petroleum supply will satisfy domestic 
need is also a function of the allowable imports, 
i.e., the more oil we import for our current 
needs, the more oil we are able to keep in the 
ground domestically for future needs. It does 
not follow, however, that it is in the best inter- 
ests of national defense to permit unrestricted 
imports of foreign oil. It has been decided that 
to do so would be deleterious to national defense 
since the import of cheap oil would so cripple 
the domestic oil industry as to make it incapable 
of producing quantities that may be needed in 
time of war. Therefore, an attempt has been 
made to strike a balance between saving our 
domestic resources and keeping the petroleum 
industry healthy. The oil import program ac- 
complishes, as a by-product of regulation, the 
conservation of oil for future needs which con- 
tributes, perhaps to a lesser extent than the 
Naval Petroleum and Oil Shale Reserves, to 
the long term defense potential of the Country. 

As a related part of our national defense po- 
tential, there has been set aside certain oil shale 
deposits, in Colorado and Utah. These are 
Naval Oil Shale Reserves 1, 2 and 3. Oil shale 
isanore. Hence the extraction of shale oil from 
the ore first requires the process of mining. 
After it is mined it must be transported to a 
“retort” where the shale oil may be retorted or 
rendered out of the rock. The substance thus 
obtained has many similarities to conventional 
crude oil and it can be refined readily into prod- 
ucts for use in lieu of products from conven- 
tional petroleum, e.g., jet fuel, gasoline and 
bunker fuel. 

In terms of volume, the Naval Oil Shale Re- 
serves are, by far, representative of the greater 
stockpile for future defense needs. Considering 
only shale that will yield at least 15 gallons per 
ton, the Reserves contain an estimated 22 billion 
barrels of oil. This, approximately, is enough 
oil to supply the nation’s total current domestic 
demand for a period of seven years! Shale oil 
can be produced—but at present, it does not 
compete with petroleum in the United States. 
This is largely because of production costs that 
would be incurred in the distinct operations of 
mining and retorting. Nevertheless, as experi- 
mentation proceeds, and as technology grows, 
the outlook for competitive production of oil 
shale in this decade is good.°® 

(Continued on page 162) 


4. See Fossil Fuels in the Future, AEC Pamphlet TID-8209, Oct. 1960. 

5. For a study which deals with the conflicts between policies de- 
signed to promote these somewhat incompatible national goals see 
Kellam, Regulation of Oil Imports 1961 Duke L. J. 175. 

6. See Ertl, Shale Oil—A Competitive Fuel in the 1960’s, Jour. Pet. 
Tech., Oct. 1961. 
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CONFLICT OF INTEREST: PROHIBITED SELLING 
BY RETIRED REGULAR OFFICERS 


CDR WILLIAM E. NEELY, USN* 


HE QUESTION AS to what constitutes pro- 

hibited “selling” activity on the part of a 
retired Regular officer which will result in the 
loss of retired pay while the officer is so en- 
gaged: has been the subject of several recent 
decisions by the Comptroller General of the 
United States. The Comptroller’s most com- 
prehensive pronouncement in that area, dated 
8 August 1962 (B-149034), addressed to the 
Secretary of Defense, was in response to a series 
of queries engendered by completed statements 
of employment filed by retired Regular officers 
with their respective Finance Offices.” 

The Comptroller in the 8 August decision, as 
in prior decisions, adopted the definition of “‘sell- 
ing” contained in DOD Directive 5500.7, provid- 
ing that selling activity should be deemed to 
include “(1) signing a bid, proposal or contract, 
(2) negotiating a contract, or (3) contacting 
an officer or employee of the Department of De- 
fense for the purpose of (i) obtaining or nego- 
tiating contracts, (ii) negotiating or discussing 
changes in specifications, price, cost allowance, 
or other terms of a contract, or (iii) settling 
disputes concerning performance of a contract, 
(4) any other liaison activity with a view to- 
ward the ultimate consummation of a sale even 
though the actual contract therefor is subse- 
quently negotiated by another person. How- 
ever, it is not the intent of the Directive to pre- 
clude a retired officer from accepting employ- 
ment with private industry solely because his 


*Commander William E. Neely, USN, is presently assigned as Head, 
Finance Branch, Administrative Law Division, Office of the Judge 
Advocate General. He holds the B.A. and LL.B. degrees from West 
Virginia University and is a graduate of the Army Judge Advocate 
General’s School (Advanced Course), Charlottesville, Virginia. Com- 
mander Neely is a member of the West Virginia and American- 
Samoa Bars. 

1. 10 USC 6112(b) imposes a life-time prohibition upon retired offi- 
cers of the Regular Navy and Marine Corps against selling “naval 
supplies or war materials to the Department of the Navy.” 5 
USC 59c, which is applicable to retired Regular officers of all of 
the uniformed services, places a similar prohibition, for a period 
of two years after the officer’s retirement, against selling any 
supplies or war materials to any agency of the Department of 
Defense or to the Coast Guard, the Coast and Geodetic Survey 
and the Public Health Service. Violation of either statute re- 
sults in loss of retired pay while the officer is so engaged. The 
definition of “selling” is the same under each statute. Legisla- 
tion is now pending (12 September 1962) to repeal 10 USC 
6112(b). Prospects for enactment are favorable. The Senate 
version of the proposed legislation would also increase the pro- 
hibited period under 5 USC 59c from 2 to 3 years after retirement. 

2. SECNAV Instruction 5370.2A of 13 January 1962, which promul- 
gates DOD Directive 5500.7, requires each Regular retired officer 
of the Navy and Marine Corps to file a “Statement of Employ- 
ment” (DD Form 1357) describing the retiree’s employment. 





employer is a contractor with the Govern- 
ment.” ° 

The Comptroller in commenting on the fore- 
going definition stated: 


Such definition is in line with our decisions and the 
decision of the Court of Claims in the Seastrom case. 
See 38 Comp. Gen. 470; 39 Comp. Gen. 366; 40 Comp. 
Gen. 511; 41 Comp. Gen. —, B-147879, April 4, 1962; 
Seastrom V. United States, 147 Ct. Cl. 453. The statu- 
tory provisions and the directive definition are aimed 
at an actual engagement in selling or contracting or 
negotiating for the sale of supplies and materials. It 
is our view that they apply only to those situations in 
which the retired officers may be considered as repre- 
senting themselves or others before the department 
concerned for the purpose of the actual sale of prop- 
erty. The comments in our decisions to the effect that 
the statutes include virtually any activity surrounding 
the selling process have reference to those situations 
and are not intended to imply that the statutes have 
application to any other employment, or to any other 
activity of any business concern or individual. Thus, 
the sale of services and the employment of retired 
officers in nonsales executive and administrative posi- 
tions have been held to be outside the purview of the 
statute. 41 Comp. Gen. —, B-148130, April 18, 1962; 
41 Comp. Gen. —, B-148882, May 29, 1962. Also, the 
purchases by retired officers of concession rights on 
Government property and actions by retired officers 
in response to departmental requests for assistance, 
information or advice, or in their capacity as members 
of technical and advisory organizations which offer 
nothing for sale are not proscribed by the statute. 39 
Comp. Gen. 751; 41 Comp. Gen. —, B-148699, June 12, 
1962. And, as we observed in the decision of June 12, 
1962, the statute and the regulations do not operate 
to isolate retired regular officers from social contacts 
with their fellow officers or to prevent the departments 
concerned from purchasing property from a supplier 
who has a retired regular officer in his employ. 


The first specific question considered by the 
Comptroller in his 8 August decision concerned 
(1) “over-the-counter” sales of such items as 
paint, small tools, aircraft and automotive gaso- 
line, automotive parts and tires, lumber, books 
and television parts, the sale of the last item 
generally being incident to the repair of tele- 
vision sets by business concerns owned or rep- 
resented by retired officers; (2) the furnishing 
of telephone, water, electricity and gas by public 


3. The DOD definition of “Selling or contracting for sale” is de- 
signed to indicate the purpose and application of 5 USC 59c and 
10 USC 6112(b) and is not regarded as being an independent 
restriction exceeding the scope of these statutes. (Comp. Gen. 
B-148882 of May 29, 1962). 
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utilities owned or represented by a retired officer 
and (3) the furnishing of meals by a restaurant 
managed, represented, or owned by a retired of- 
ficer, which, pursuant to a contract or in ex- 
change for Government meal tickets, serves 
meals to military personnel. 

As to each of the above types of activity the 
conclusion was reached that no proscribed sell- 
ing was involved. It was observed that the 
retired officer who “sells” over the counter per- 
forms merely a routine task not entailing any 
solicitation or negotiation on his part and per- 
formed in response to a request initiated by the 
Government. The other activities described 
were characterized by the Comptroller as being 
essentially the furnishing of a service and not 
extending to the “sale” of tangible property, 
even though the transfer of some tangible item 
might be effected as an incident to the service, 
e.g., parts added to a radio in connection with 
repairs. 

The next type of employment considered by 
the Comptroller was that of the “technical con- 
sultant” the duties of which require retired of- 
ficers to review Government announcements to 
determine the products on which their firms 
should bid; prepare cost studies, specifications, 
architectural drawings and related matters 
necessary in developing bids on Government con- 
tracts for all types of supplies and material; 
prepare correspondence with military depart- 
ments in connection therewith; occasionally to 
attend meetings with personnel from the Armed 
Forces on matters relating to contracts and pro- 
posals, such participation being limited, how- 
ever, solely to acting as technical advisors to 
other personnel from their companies. 

The Comptroller found no prohibited selling 
activity present inherently in the duties of a 
technical consultant as described above. With 
respect to attendance of meetings relating to 
contracts and proposals the Comptroller offered 
this comment: 


Neither do we believe that an officer who occasionally 
accompanies other members of his firm as technical 
advisor to meetings with Department of Defense per- 
sonnel to discuss performance or progress or similar 
matters under awarded contracts may reasonably 
be viewed as being engaged in selling, etc., for the pur- 
pose of the statutory provisions. However, if the 
meetings are for the purpose of discussing any supply 
procurement proposals or for the purpose of negotiat- 
ing or discussing proposed changes in any of the terms 
of an existing contract, the officer’s attendance at such 
meetings should, in our opinion, be regarded as par- 
ticipation in sales activities within the purview of the 
statutes. 


The Comptroller’s advice was also solicited 
concerning the legality of the employment of 
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retired Regular officers in supervisory positions 
by defense contractors. It was stated in the 
request for decision that while such retired offi- 
cers “do not themselves engage directly in sell- 
ing to the military services, other employees 
working under their supervision are so engaged. 
Some of the officers are responsible for the en- 
tire operation of a small company. Some are 
responsible for all phases of their company’s 
operations within an assigned geographical 
area. Others supervise one or a group of func- 
tions within the company organization. A few 
serve as sales managers, and are responsible 
for all sales activities of their firms. When 
direct negotiation with military installations or 
officials is necessary, it is performed by other 
personnel. . .” 
In reply to the foregoing inquiry the Comp- 
troller responded : 
It is our view that retired officers having administra- 
tive, supervisory or managerial responsibility over the 
sales department or the salesmen of a firm are not 
subject to the statutes solely because of their admin- 
istrative, supervisory or managerial duties so long 
as such duties clearly and without exception do not 
involve their signing bids, proposals or contracts to 
or with the services listed in the statute or their con- 
tacting, in person or by correspondence or otherwise, 
any installation or official or such services for the 
purpose of doing anything within the scope of selling 
as defined in Department of Defense Directive 5500.7. 


Six questions were submitted to the Comp- 
troller involving the legality of various aspects 
of the duties of the so-called “Washington Rep- 
resentative” of a company or companies en- 
gaged in selling or negotiating to sell products 
to the military. 


Category 1. “The maintenance of lines of communi- 
cation between the corporation and those government 
agencies with which the corporation does business. 
In varying degrees, all the corporations concerned do 
business with the Navy. The retired officers con- 
cerned have no authority to negotiate contracts or 
to execute any contracts of sales. * * * Communica- 
tions between corporations and the Government may 
involve complexities which are time consuming and 
costly if conducted on a trial and error basis. The 
service the retired officer renders is to reduce the 
time and money loss factor inherent in the communi- 
cations process.” 


The Comptroller replied that: 


On the basis of such description there appears to be 
little basis for a conclusion that the activities required 
of the officers are sales activities for purposes of the 
statute. If, however, in maintaining the lines of 
communication between the corporation and the De- 
partment of the Navy the retired officer in fact 
initiates any contacts with the Navy for any of the 
purposes enumerated in the above-quoted provisions 
of Department of Defense Directive 5500.7, he would 
be subject to the statute. 
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Category 2. “Analysis and reporting in relation to 
legislative or executive agency programs which may 
affect the operations of the company. The perform- 
ance of this function frequently requires attendance 
at conventions, symposiums, trade association com- 
mittee meetings, and other activities that are also at- 
tended by representatives of the Navy. In some in- 
stances occasional direct contact with the Department 
of the Navy may also be necessary.” 


The Comptroller concluded that: 


Activities of this general nature which do not purport 
to be for the purpose of effecting a sale are not sub- 
ject to the prohibition of [the statute] B-148699, 
supra. Compare, however, 40 Comp. Gen. 511. 

Category 3. “Arranging for lodging and travel reser- 
vations, appointments and general assistance to visi- 
tors from Washington to the home office of the corpora- 
tion, and from the corporation office to Washington.” 


The Comptroller advised that such liaison 
duties do not appear to constitute sales activities 
within the prohibition of the applicable statute. 


Category 4. “Management of the Washington office. 
This generally includes replying to written and oral 
inquiries received from all sources, or referral of the 
inquiries to the home office.” 


The Comptroller replied that: 


The management of a local company office, while a 
form of liaison activity, would not of itself constitute 
an engagement in selling activities as contemplated 
by [the statute]. However, if in the course of man- 
aging the local office a retired regular officer does 
anything which is within the scope of selling as de- 
fined in Department of Defense Directive 5500.7, or 
which otherwise may be viewed as sales activities for 
purposes of the statute, he would be subject to the 
statute. Merely replying to written and oral in- 
quiries or otherwise responding to requests from 
Navy officials for assistance, information or advice 
is not viewed as engaging in sales activities for pur- 
poses of the statute. B-148699, supra. 

Category 5. “The performance of public relations 
duties for the corporation.” 


The Comptroller concluded that “the duties of 
retired officers employed as public relations rep- 
resentatives by industries in building and main- 
taining productive relations with the Navy and 
other customers may involve the performance of 
activities directly calculated to result in the sale 
of the employer’s products.® On the other hand, 
it is equally clear that under the definition there 
may be cases in which retired officers are em- 
ployed by industry in public relations work 
which do not actually constitute an engagement 


4. Holding illegal the employment of a retired officer who was re- 
quired to visit military installations and to consult with officials 
there in order to ascertain current and future military needs and 
problems so that he could advise Employer with respect to the 
best utilization of employer’s current product line and to suggest 
new lines of potential product development. 

5. 38 Comp. Gen. 470 holds, in part, that contacts by a retired officer 
with the Navy for the express purpose of promoting good will 
which will result in sales to be effected by other employees of the 
employer is prohibited. 





in selling activities as contemplated by the 
statute. Accordingly, cases using that term asa 
description of the retired officer’s duties should 
be considered on an individual basis with the 
view of determining whether the specific duties 
of the position involve any activities such as 
those within the contemplation of Paragraph 
VI.B of Department of Defense Directive 5500.7 
and our decisions.” 

Category 6. “Liaison with the representatives of for- 

eign governments.” 


The Comptroller concluded that such liaison 
activity does not constitute prohibited “selling.” 
As to the period of time during which a retired 
officer would be deprived of retired pay on ac- 
count of prohibited selling activity the Comp- 
troller advised: 
Subject, of course, to the two-year limitation of 5 
U.S.C. 59¢ where applicable, it is our view that when 
the activities of a retired regular officer are consid- 
ered to be within the purview of the statutes, the 
prohibition against the payment of retired pay con- 
tinues during the entire period while his engagement 
in those activities is required or continues and there- 
after during the period covered by any contract result- 
ing from such activities. 


The Comptroller General’s decision of 8 
August 1962 and prior opinions expressed by the 
Judge Advocate General in the “selling” area are 
generally in accord. This decision should pro- 
vide valuable guide-lines to retired officers, to 
employing companies, and to officials charged 
with the responsibility of reviewing the State- 
ments of Employments filed by retired officers. 





Larceny by Custodian (Continued from page 156) 
tion of Article 121 has been affirmed on a theory 
of a wrongful withholding supported solely by a 
failure or inability of the custodian to produce 
the owner’s goods. To proceed with prosecution 
for larceny solely upon evidence that a custodian 
is unable to produce the custodial goods is ques- 
tionable indeed. Prosecution will rest upon 
much sounder ground if there is presented to 
the court some independent evidence of an in- 
tent to steal. Such an intent can be revealed by 
many different types of acts, some of which were 
mentioned in the excerpt from United States v. 
Crowell quoted above, such as false bookkeeping 
entries, denial of receipt of goods, failure to 
account, false accounting, deceit, running away 
with the money, or actually expending the 
money for the accused’s own purposes. If the 
only evidence against the custodian is that “he 
does not or cannot account for or deliver it at 
the time an accounting or delivery is required,” 
then there is considerable doubt that a 
conviction of a custodian of property of larceny 
in violation of Article 121 will withstand the 
rigors of appellate review. 
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Recovery of Taxes (Continued from page 149) 
of the country within which he will be living, 
permit sale or disposal of the item prior to the 
owner’s return to the United States. Its sale 
may be flatly prohibited, permitted only if to 
other U.S. personnel, or it may be necessary to 
obtain permission from foreign authorities and 
pay their customs duties and taxes in connection 
with such a sale. 

Government transportation may not be used 
to transport property owned by service person- 
nel, to a foreign country or United States pos- 
session for the sole purpose of sale. It must be 
understood that only items intended for personal 
use by the member of the Armed Forces or his or 
her dependents, at the member’s duty station, 
may be shipped at government expense; and that 
any contemplated sale should be near the end 
of the tour of duty or in accordance with area 
regulations and local laws. 

Although this article includes a general ex- 
planation of the law and regulations relative to 
filing claims to recover the excise tax paid on 
exported articles, the question of whether the 
evidence presented will be satisfactory to sup- 
port a claim in any given instance is a matter 
to be resolved by the particular District Direc- 
tor of Internal Revenue who has jurisdiction. 
The fact an individual may have included all the 
information specified in this article does not 
necessarily mean the District Director, with 
whom the claim is filed, will not ask for more de- 
tails or further investigate the claim. One other 
word of caution to those fortunate enough to sell 
their automobiles or other items overseas, at 
a greater price than the price they paid—any 
profit resulting from sale of personal property, 
whether the sale takes place within the United 
States, a possession of the United States or a 
foreign country, is taxable income that must be 
reported as capital gain on income tax returns 
of citizens of the United States and resident 
aliens.?° 


10. NAVEXOS P-1983, JAG Federal Income Tax Pamphlet, {{ 21 and 
23. 





Impossibility as Defense (Continued from page 153) 
in another room.*? To endeavor to shoot another 
with an unloaded weapon will sustain a convic- 
tion of attempted murder,* and the purchase of 
an innocuous white powder, believing that it is 
a narcotic, will sustain an attempt conviction.** 

In the foregoing examples where the defend- 
ant has the requisite mens rea and performs 
some overt act amounting to more than mere 
preparation, it is apparent that by the use of the 
“reasonable man test” the conviction of an at- 
tempt should be sustained upon appeal even 
though it was later discovered that the crime 
was impossible to complete. The later dis- 
covered facts should not alter the situation 
where the accused’s intentions and action are 
clear. 

In the instant case, Judge Kilday points out 
that if the Court were to follow the Board of 
Review it “would lead military jurisprudence 
into the morass of confusion as to criminal at- 
tempts in which civilian jurisprudence finds it- 
self immobilized and from which heroic efforts 
are being made to extricate it.” Thus, the 
Court refused to become involved in the question 
of “factual” or “legal” impossibility. In part 
the Court quoted from the American Law Insti- 
tute’s Model Penal Code which provides that: 

...A person is guilty of an attempt to commit a 

crime if, acting with the kind of culpability otherwise 

required for commission of the crime, he: 
(a) purposely engages in conduct which would con- 
stitute the crime if the attending circumstances 
were as he believes them to be... .* 


This is in accordance with the provision of para- 
graph 159 of the Manual for Courts-Martial 
noted above. Thus, the Court’s decision in this 
case follows the better line of cases and provides 
for the military a workable rule, given to uni- 
formity, and one relatively easy to apply. 


42. Note 11 supra. 

43. State v. Damms, 9 Wis. 2d 183 (1960). 

44. People v. Sui 126 Cal. App. 2d 41 (1954); United States v. Domin- 
quez, 7 USCMA 485 (1957). 

45. See Article 5.01, Model Penal Code of the American Law Institute, 
Tentative Draft No. 10, May 6, 1960. 








Petroleum and National Defense (Con. from page 158) 

During the past decade it has become increas- 
ingly clear that a national] defense is a hollow 
objective if it does not include defense of the 
entire free world. We have learned that we 
cannot fence in our resources from the rest of 
the free world—nor can we fence out the prob- 
lems of those whom we have and those whom 
we need for allies. The availability of reason- 
ably priced fuel for energy in a nation is a good 
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index of a nation’s strength and ability to sur- 
vive in the international economy. The Rus- 
sians know this well and are busily engaged in 
attempting to make the Eastern bloc an indis- 
pensible economic ally, in the energy field, with 
the unaligned countries.’ This is an area where 
the battle lines are already drawn—and an area 
7. Reds’ Oil Offensive, How to Check it, World Oil, Vol. 153 No. 4 


Sep. 1961. See also 107 Cong. Rec. 19187 (Sep. 20, 1961) and 107 
Cong. Rec. 15734 (Aug. 23, 1961). 
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that is going to demand the maximum ingenuity 
on the part of the free world if the Russian on- 
slaught is to be contained. 

A case in point is Brazil. This country has 
vast undeveloped deposits of oil shale. It has 
a paucity of petroleum production. Presently 
Brazil must import about 170,000 barrels of 
petroleum per day which causes a severe drain 
on her foreign exchange. One answer, of course, 
lies in the development of Brazil’s domestic 
shale. The Soviets know this answer as well as 
we. Thechallenge to the United States, then, is 
to assist countries like Brazil in the development 
of their own resources. Failing this, resource 
development and energy capacity in such coun- 
tries is likely to become entirely enmeshed in 
the economic net of the USSR. With the estab- 
lishment of this umbilical connection of 
strength, the political pulse of such countries 
would be especially vulnerable to the Interna- 
tional brand of socialism. 

Juridically, concerned governmental and 
military agencies, such as the Department of 
the Interior and the Department of the Navy 
are ill-equipped to conduct a struggle, on Soviet 
terms, for strong economic ties in the world pe- 
troleum front. This is because our petroleum 
and oil shale are largely privately owned and 
are not subject to governmental fiat with re- 
spect to price of sale and place of sale. On the 
other hand the Soviets can make a political de- 
cision to sell oil to Italy, for instance, at 20 to 
30 cents per barrel lower than the otherwise de- 
livered competitive price. A democracy does 
not enjoy such flexibility. The writer does not 
advocate otherwise. However, vistas of chal- 
lenge are present. One of these might be met, 
for example, by offering technological consulta- 
tion to the national shale industry of Brazil. 

Another possibility is the sale of government 


owned oil at reduced rates. The remedial, test, 
and necessary offset production from the lands 
in the Naval Petroleum Reserves nets approxi- 
mately 13,000 barrels of crude oil per day. This 
is government oil which is sold at domestic com- 
petitive market prices, the proceeds going into 
the general fund of the treasury. Why, it is 
asked rhetorically, couldn’t this oil be sold at a 
reduced price to some freecountry? This would 
help independent states to resist Soviet penetra- 
tion and, moreover, would affirmatively assist 
the purchasing country by strengthening its re- 
fining industry. Such a program could not be 
undertaken lightly as it would cost the taxpayers 
money (the difference between the present price 
received for the oil and the “political” price that 
would be received) and it would, in a sense, place 
the federal government in the position of com- 
peting with private oil companies for foreign 
markets. 

Still another possibility lies in the field of oil 
import regulation. Importers are clamoring for 
increased import quotas, for imported oil, being 
cheaper, allows a greater margin of profit. 
Perhaps importers could be allowed to earn a 
“bonus” which would increase their import 
quota. This “bonus” could be earned by the 
competitive sale of certain quantities of foreign 
produced oil to those countries in which the So- 
viet oil offensive is strongest, at a lesser profit, 
of course, than could be otherwise obtained. 

These latter two possibilities involve political 
decisions which are to be carried out, rather 
than made, by the military establishment. They 
do, however, represent the prospective move- 
ment of philosophy—which is but a logical ex- 
tension of the policy of the Naval Petroleum and 
Oil Shale Reserves, i.e., that resources are to 
be preserved for ultimate use in the defense of 
the free world. 
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EXEMPTION FROM PERSONAL 
PROPERTY TAXES 


Section 514(1) of the Soldiers and Sailors Civil Re- 
lief Act of 1940 (50 USC App. 574) has been amended 
by Public Law 87-771 to provide that where an owner 
of personal property is absent from his residence or 
domicile solely by reason of compliance with military 
or naval orders, the exemption under section 514, with 
respect to personal property, or the use thereof, applies 
within any tax jurisdiction other than the place of resi- 


dence or domicile of the owner, regardless of where the 
owner may be serving in compliance with such orders. 

For example, if an owner of personal property is 
absent from his home State or place of domicile as a ' 
result of compliance with military orders and leaves 
his personal property in some State other than his 
State of domicile, such property is not subject to taxa- 
tion by the non-domiciliary State even though the 
owner may be serving overseas or outside the State 
where his property is located. 

In the opinion of the Judge Advocate General the 
cited amendment does not alter the exemptions under 
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section 514 of the Relief Act, but merely clarifies the 
previously existing law or intent of Congress. It will 
be noted that section 514 of the Relief Act, as amended, 
provides no exemption from the taxes imposed by the 
place of residence or domicile of a member of the Armed 
Forces. Whether service personnel are subject to State 
income and personal property type taxes will depend 
upon the laws of their “home” or domiciliary State or 
jurisdiction. 





1962 WEST COAST NAVAL RESERVE 
LAW SEMINAR 


Thirty-eight Naval Reserve Officer-Lawyers, repre- 
senting nine states, attended the West Coast Naval Re- 
serve Law Seminar at Treasure Island, San Francisco, 
from July 21 through August 3, 1962. In addition, some 
twenty-three active duty officers and forty civilian guests 
were in attendance. 

The seminar, sponsored by the Judge Advocate Gen- 
eral, was prepared and supervised by the District Legal 
Officer, Twelfth Naval District. One week’s work in 
military jurisprudence was presented by the School of 
Naval Justice. The second week was devoted to post- 
trial matters. During the second week of the seminar, 
lectures were presented by outstanding authorities in 
the fields of criminology, law enforcement and rehabili- 
tation. 





RESERVE OFFICERS PERFORMING ACTIVE DUTY TRAINING IN JAG 
DURING SEPTEMBER AND OCTOBER 1962 


CDR Robert J. Clendenin, USNR, Commanding Officer, 
Reserve Law Company 9-18, Peoria, Illinois—As- 
signed to International Law Division. 

CDR Frederick A. Miller, USNR, Milwaukee, Wiscon- 
sin—Assigned to Appellate Government. 

CDR August G. Schneider, USNR, Reserve Law Com- 
pany 4-1, Hatboro, Pennsylvania—Assigned to Legal 
Assistance Division. 

CDR Arthur Carlisle Young, USNR, Reserve Law Com- 
pany 6-6, Decatur, Georgia—Assigned to Legal As- 
sistance Division. 

LCDR Jerome A. Deming, USNR, Reserve Law Com- 
pany 9-1, Chicago, Illinois—Assigned to Reserve Re- 
tirement Section, Bureau of Naval Personnel. 


LT Charles J. Weigel, II, USNR, Houston, Texas—As- 


signed to Investigations Division. 





MILITARY PERSONNEL DIVISION 


CDR Bobby D. Bryant, USN, from NAS Pensacola to 
Third Marine Division, Okinawa. 

CDR James F. Chapman, USNR, from Third Marine 
Division (Reine) FMF to NAVSUPPACTY, Naples. 

LT John B. Evans, USN, from NavSta, Norfolk to 
ComNine. 

LT John T. Glades, USNR, from RecSta, Treasure Is- 
land to USS KITTY HAWK (CVA-63). 

LT John W. Howay, USN, from NAS, Key West to USS 
HANCOCK (CVA-19). 
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LT John M. Meighan, USN, from NavRecSta, Washing- 
ton, D.C. to USS SARATOGA (CVA-60). 

CAPT Louis L. Milano, USN, from NAVSUPPACTY, 
Naples to COMNVACTY, Italy. 

LT William R. Palmer, USNR, from NAS, Miramar to 
USS BON H RICHARD (CVA-31). 

LCDR Donald E. Selby, USN, from USNAVPGSCOL, 
Monterey to USNH, Bethesda. 

LT Frederick M. Switzer, USNR, from COMFAIR- 
WING THREE to USS ORISKANY (CVA-34). 

CDR Andrew J. Valentine, USN, from AFSC to NAS, 
Pensacola. 

LTJG Robert B. Whitlock, USNR, from RecSta, Treas- 
ure Island to USS RANGER (CVA-61). 

LTJG Lyman C. Harrell, USNR, from SNJ to NAS, 
Memphis. 

LT Richard L. Bonello, USNR, from NSY, Portsmouth 
to NAVSUPPACTY, Naples. 

LTJG Donald W. Brodie, USNR, from SNJ to JAGO. 

JTJG Richard C. Browne, USNR, from SNJ to JAGO. 

LTJG John C. Carton, USNR, from SNJ to NAVAD- 
MINCOM, NTC, Great Lakes. 

LTJG Matthew J. Gormley, III, USNR, from SNJ to 
Portsmouth Naval Shipyard, Portsmouth. 

LT William A. Crane, USNR, from NAVSTA, Keflavik, 
Iceland to SNJ. . 

LTJG James W. Dee, USNR, from SNJ to NAVSTA, 
Keflavik, Iceland. 

LTJG John F. Haggerty, USNR, from SNJ to HEL- 
TRARON EIGHT, Ellyson Field. 

LTJG Lynn C. Higby, USNR, from SNJ to NAS, Pensa- 
cola. 

LT Thomas J. Hilligan, USNR, from NAVSTA, Rota, 
Spain to JAGO, West Coast. 

LTJG William E. Hornung, USNR, from SNJ to NAV- 
STA, Rota, Spain. 

LTJG Milton W. Kirkpatrick, USN, from CNAVAN- 
TRA, Corpus Christi to USS FRANKLIN D. ROOSE- | 
VELT (CVA-42). 

CDR James P. Kenny, USN, from COMNAVPHIL to 
NAVY-MARINE Corps Judiciary Activity Branch 
Office, San Bruno, Calif. 

LTJG Rabe F. Marsh, III, from SNJ to NAS, Pensacola. 

LTJG Peter J. Mansmann, USNR, from NSJ to 
CNABATRA, Pensacola. 

LTJG Bernard Medoff, USNR, from SNJ to NAS, 
Corpus Christi. 

LT John M. Meighan, USN, from NAVSECSTA, Wash- 
ington, D.C. to USS SARATOGA (CVA-60). 

LTJG John T. Montag, USNR, from SNJ to JAGO. 

LTJG Eric A. Nobles, USNR, from NAS, Memphis to 
Marine Corps Base, Camp Pendleton. 

LT Robert W. Pleasant, USNR, from NAVSUPPACTY, 
Naples, to SNJ. 


LTJG Wyley D. Roberts, USNR, from SNJ to NAVSTA, 
Norfolk. 


LTJG Mark Sabin, from SNJ to CNAVANTRA, Corpus 
Christi. 

LTJG Warren A. Schneider, Jr.. USNR, from SNJ to 
NAVSECSTA, Washington, D.C. 

LTJG David C. Todd, USNR, from SNJ to JAGO. 

LTJG Daniel J. Ziemniak, USNR, from SNJ to NAS, 
Lakehurst. 
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